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Law’s Great Transformation

“Le droit c'est la main de la société pesant sur l'individu, et où celle-ci cesse de se faire sentir, il n'y a plus de droit.” (Durkheim)

My take on the overall project is a sociological one. If the law is the hand of society, one has to go beyond, or behind, both the ‘invisible hand’ of the market and the ‘visible hand’ of the (regulatory) state, and situate the respective ideal types of private law in the context of a society which defines, or circumscribes, its form and function. The transformation of (European) private law from one form/function to another   say, from autonomy to regulation   can be reflected in terms of the trajectories of the “market society” (Polanyi) since its beginnings in “nineteenth century civilization”, and the accompanying tension between market-enabling and market-restricting types of law. Thus understood, European regulatory private law is but an instance of “law’s great transformation”.

perhaps link to the following working paper:

The Law of the Market Society: Conflicts and Dynamics [draft; final version to be published in Joerges, Christian; Falke, Josef (eds.): The Conflicts-Law Approach on Trial. Hart Publishing]

